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BOOKS AND PERIODICALS. 69 

Jurisdiction, Recent Controversy as to the British, over Foreign Fish- 
ermen more than Three Miles from Shore. Charles Noble Gregory. 1 
Am. Pol. Sci. Rev. 410. See supra. 

Knight Commander Case, The. Theodore S. Woolsey. 16 Yale L. J. 566. 

Larceny and the Perkins Case. Francis M. Butdick. Maintaining that crimi- 
nal intent should have been found. 7 Colum. L. Rev. 387. See 19 Harv. L. 
Rev. 611. 

Larceny of a Man's OwnjGoods. Anon. 51 Sol. J. 407. 

Law and Government. W. Harrison Moore. Advancing the theory of the arti- 
ficial persona of the state. 4 Comm. L. Rev. 50. 

Maitland, Frederic William. M. S. 22 Pol. Sci. Rev. 282. 

Maitland, Frederic William. D. P. Hen/ley, 19 Jiirid. Rev. 1. 

Maitland, Frederic William. P. Vinogradoff. 22 Eng. Hist. Rev. 280. 

Mortgage, The Effect of a Grant of Land by Way of. T. Cyprian 
Williams Maintaining that the mortgagor should not be liable for a heriot. 51 
Sol. J. 478, 496. See 20 Harv. L. Rev. 652. 

Municipal Corporations, The Power of, to Make Special Assessments 
for Local Improvements. EdsonB. Valentine. 65 Cent. L.J. 38; 68 Alb. L. 

J- 3 2 5- 
National Bank Loans, Are Undivided Profits " Surplus " in Computing 

the Limit of? Anon. Contending that they are. 24 Banking L. J. 347. 
Parent and Child, some Doubtful Points Incident to the Relation of. 

John A. Ferguson. 4 Comm. L. Rev. 57. See supra. 
Patents, The Protection of Unused. Paul Bakewell. Maintaining that equity 

should give protection. 19 Green Bag 406. See 20 Harv. L. Rev. 638. 
Personal Liability of Members of Voluntary Association, The. G. A. 

Endlich. 55 Am. L. Reg. 337. 
Police Power, What is the? Walter Wheeler Cook. 7 Colum. L. Rev. 322. 
Possession and Ownership. II. Albert S. Thayer. Discussing the fundamental 

nature of these rights. 23 L. Quar. Rev. 314. See 3 Harv. L. Rev. 23, 313, 

337, 18 ibid. 196. 
Recording Deeds in America, The Origin of the System of. Joseph H. 

Beale,Jr. 19 Green Bag 335. 
Separation Agreements. Anon. Discussing a late English case allowing a wife 

to sue for restitution despite a separation agreement. 26 L. N. (London) 209. 
State Tax on Illinois Central Gross Receipts, The — Another View. 

James Parker Hall. Maintaining that such tax is constitutional. 2 111. L. Rev. 

21. See 20 Harv. L. Rev. 503. 
Surface Support, The Right of (Continued). Joseph P. McKeehan. Discuss- 
ing a recent modification in Pennsylvania. 1 1 Dickinson Fornm 147. 
Taxation of Movables and the Fourteenth Amendment. John Bassett 

Moore. Showing tendency of the Supreme Court to disregard the rule mobilia 

sequuntur personam. 7 Colum. L. Rev. 309. See 20 Harv. L. Rev. 138. 
Taxation of Bank Capital, Exemption of United States Securities from 

the. Anon. 24 Banking L. J. 417. 
Tool Case of Colorado, The — Right of Appellate Tribunal to Assume 

Charge of Elections by Writ of Injunctions. Edward P. Costigan. 

Contesting the right. 64 Cent. L J. 402. See 20 Harv. L. Rev. 157. 
Uniform State Laws, Commercial Aspect of. Francis B. James. 5 Mich. L. 

Rev. 509. 
Variance on Appeal, Taking Advantage of. Albert Martin Kales. Analyzing 

the Illinois cases. 2 111. L. Rev. 78. 



II. BOOK REVIEWS. 

Due Process of Law under the Federal Constitution. By Lucius 

Polk McGehee. Northport, N. Y. : Edward Thompson Co. 1906. pp. 

45 1 . 8vo. 

"I have long thought," wrote Prof. John C. Gray twenty years ago in the 

preface to his classic Rule against Perpetuities, " that in the present state of 

legal learning a chief need is for books on special topics, chosen with a view, 
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not to their utility as the subjects of convenient manuals, but to their place and 
importance in the general system of the law." This belief has apparently given 
impulse to the series of " Studies in Constitutional Law " of which the present 
is the second volume. For the conception of the " Studies " the publishers 
deserve to be commended. But the particular " Study " has added practically 
nothing to our previous knowledge of the author's subject. Neither through 
the treatment, conception, analysis, nor comment on the cases has he made any 
substantial contribution to what is to be found in the digests. He has allowed 
himself sparingly the luxury of criticism, prophecy, or independent analysis. 
Yet he gives evidence here and there, as in his prefatory comments on Haddock v. 
Haddock and his remarks on the police power (pp. 361 , 362), that he is possessed 
of no mean critical and analytical powers, so that we regret all the more that his 
evident learning and study should not have borne better fruit. 

Perhaps it would not be just to dismiss the book without more detailed con- 
sideration justifying our convictions. For example, after pointing out the use of 
the phrase "due process" in the Vth and XlVth amendments, Mr. McGehee 
discusses the relation of the first ten amendments to the XlVth. He contents 
himself with setting forth the Supreme Court decisions to the effect that "due 
process " in the two amendments is not identical; (hat at least some of the rights 
guaranteed by the earlier amendments are not protected as against state action 
by the later one. Of course the subject is in an unsatisfactory and unsettled state, 
but Mr. McGehee makes no effort to elucidate it. What of a state statute, for 
instance, in line with Bentham's notion abolishing the privilege against self- 
crimination? Would it shipwreck on the XlVth amendment? Again, in his 
discussion of the rights protected by due process, — life, liberty, and property, — 
Mr. McGehee does not analyze his subject. Before determining whether a 
person has been deprived of one of these " inalienable rights," is it not essential 
to define the extent and nature of the right ? That every word of the Constitution 
be given effect is the merest commonplace of construction, and yet Mr. McGehee 
makes a conglomerate of " life, liberty, and property." Several courts have 
found the " due process " requisite satisfied, when in fact in the given case no 
right was involved which " due process " protected. The Supreme Court, 
however, attaches a distinct connotation to each one of the three rights when a 
case calls for discrimination. See Northwestern Ins. Co. v. Riggs, 203 U. S. 
243. 255. 

In a number of instances Mr. McGehee's treatment of the cases is inadequate 
and unsatisfactory. In Union Refrigerator Co. v. Kentucky (199 U. S. 194) 
the Supreme Court decided that the state of the owner's domicile cannot tax 
personalty outside of the state. The author takes the decision as a matter of 
course, despite the fact, as implied by Mr, Justice Holmes' dissent, that the 
practice, however unjust, had time-honored sanction. In the Ju Toy decision 
(198 U. S. 253) the Supreme Court held that the determination of an executive 
officer on the issue of the citizenship of a person seeking entrance is final. Mr. 
McGehee characterizes it as "anomalous." This decision is a wide step in 
the plainly increasing tendency of enlarging the scope of so-called administra- 
tive law. Surely that is a mooted and fertile subject, inviting comprehensive 
discussion from the point of view of constitutional law. We might go on and 
speak of the treatment of the Lochner case (198 U. S. 45), Boyd v. U. S. (116 
U. S. 616) and its relation to Hale v. Henkel (201 U. S. 43), South Carolina 
v. U. S. (199 U. S. 437), and many more. A few important decisions, we 
believe, are overlooked: Jack v. Kansas (199 U. S. 372), which holds the im- 
munity provision of the Kansas Anti-Trust Act not violative of the XlVth 
amendment; Harris v. Balk (198 U. S. 215), which holds that a debt maybe 
garnished wherever the debtor may be found. Building on the Sturm case 
(174 U. S. 710), the author adopts the artificial notion that a debt has a situs 
and tells us that for purposes of attachment the situs of the debt is at the resi- 
dence of the debtor. In the Harris case, however, the Supreme Court finally 
rids itself of that artificial doctrine, at least in cases of attachments. 

F. F. 



